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UNIFORM LAW ON PARTNERSHIP—SEPA- 
RATE LIABILITY OF MEMBERS AND 
ITS ENFORCEMENT. 





A statement by Mr. Walter George Smith, 
in a leading article in this issue of the Cen- 
tral Law Journal, of the main features of 
the Uniform Partnership Act recommended 
by the Conference of Commissioners on 
Uniform State Law, is very timely. 


Mr. Smith is distinguished among his 
brethren as one of the active members of 
the Commission on Uniform State Laws, 
and hardly, we think, has there been thought 
a greater need of uniformity in law and its 
construction, amongst the states, than in 
that of partnership. 

The legal entity idea we perceive to be 
rejected by the recommended act, and this 
we consider to be a wise decision by the 
Commissioners. 

In evolution, however, of the opposite 
theory—association of individuals—many 
things have cropped out, which confuse in 
regard to the application of common law 
rules. ‘The corporate theory is unsatisfying 
in many ways, inasmuch as it minimizes in- 
dividual responsibility and tends to under- 
mine confidence in credit. But, when we 
overleap and fall on the other side of 
associated and several responsibility, we 
may be pushing the trust that one partner 
reposes in another too far. 


There is an inequality between a partner 
with ample pecuniary responsibility back of 
him and one not so fortunate. The bridge 
between the two may not be wholly sup- 
plied by confidence in integrity, because 
there are mistakes and misadventures which 
moral responsibility merely may not be 
equal to. And, if one partner having no 
financial means, should also turn out to be 
reckless for this reasan, it ought not to be 
that he should be allowed to take chances, 





because of the good name or financial worth 
of his associate. 


There is a happy mean to be observed 
in partnership ventures, and finding this we 
imagine to be the difficulty which has en- 
gaged for so long a time the attention of 
the Commissioners. 


It seems to us, that a certain speedy way 
of subjecting an irresponsible partner’s in- 
terest in a firm to his creditors’ demands 
is not only salutary as to him, but it also 
will opefate as a check upon his living be- 
yond his means and thus embarrassing him 
in his duty to his firm. If he gets involved 
by reason of individual ventures in business, 
a quick remedy as to his interest in a firm, 
would tend, it would seem, the more to se- 
cure his entire attention to the business of 
the firm. 


The day would seem to have passed, when 
mere influence, financial or individual, takes 
the place of service in business undertak- 
ings. There may be harmful interlocking of 
interests by partners as well as by corporate 
directors. It is these things that detract 
from efficiency in the business world, and 
magnify merely accidental . advantages. 
Therefore it is distinctly on the side of pol- 
icy which discourages these harmful things, 
that partnership law should be justly ex- 
pounded, and that it should be expounded in 
one state just as it is in another. 

We have seen, that courts often have 
made the efforts of our commissioners go 
awry, by harking back to old law, when 
statutes have sought to make a new rule. 
We hope, that example in adoption of this 
partnership act by Pennsylvania may he 
followed in other states and that the 
courts will view its interpretation so. as 
to carry out the principle of the uniform- 
ity it aims at. 

It has been the contention of this Journal, 
that this principle intends to cut away from 
old rules, or the hope of the framers of 
uniform acts will be defeated. ‘These laws 
are recommended only because ‘of diversity 
of legislation and diversity of interpreta- 
tion, but, if diversity of interpretation is 
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to remain after uniformity in enactment 
has been had, the commissioners are work- 
ing to little purpose. Common law terms 
in such acts should never be employed 
where such terms receive different inter- 
pretation in different states, but, if they 
are used, they should be construed in their 
new setting. Our federal government has 
no common law of its own, but its legisla- 
tion often employs common law terms. An 
uniform law would seem to be in the same 
category as a federal statute. 








NOTES OF IMPORTANT DECISIONS 





NEGOTIABLE INSTRUMENTS LAW—LIA- 
BILITY OF INDORSERS IN ORDER OF SIGN- 
ING.—N. I. L. provides that: “As respects one 
another, indorsers are liable prima facie in the 
order in which they indorse, but evidence is ad- 
missible to show as between them or among 
themselves they have agreed otherwise.” In 
New York Supreme Court, Appellate Division, 
it was held by a majority of four to one, that 
where officers indorsed a corporate note and 
nothing was said at the time, that their com- 
mon financial interest in the corporation over- 
came the presumption of successive liability 
arising from the order of their signing, and the 
last indorser was entitled only to contribution 
from the others where he paid the note that 
was indorsed. Strasburger v. Meyer Strasbur- 
ger & Co., 152 N. Y. Supp. 757. 


This extends, in a very latitudinarian way, the 
meaning of evidence of an agreement not to be 
bound according to the tenor of an unequi- 
vocal contract. The court said: “The common 
interest of the plaintiff and her son and the 
appellant, as owners in separate shares of the 
entire capital stock of the corporation, doubt- 
less impelled them thus to become accommoda- 
tion indorsers, with a view to protecting their 
financial interests; and in such circumstances 
the presumption arising from the order in 
which the names of the indorsers appear, if 
not overcome as matter of law, is sufficiently 
overcome, at least, to raise a question of fact, 
as to whether it was not the intention of the 
parties to become jointly liable as sureties for 
the corporation, and not liable to one another 
according to the order of their respective in- 
dorsements.” 

The trouble about any such announcement as 
this is that there is suggested to the jury to 
arrive at a conclusion purely according to in- 





dividual whim, and that circumstances having 
no necessary relation to a contract will yet be 
considered in its solution. It was just as easy 
for the signers in this case to take their sign- 
ing out of the rule of certainty as it was for 
any other signers. 

Ingraham, P. J., said that: “To justify the 
court in disregarding this express provision of 
law, there must be evidence to show that as 
between themselves they have agreed other- 
wise. * * * It is not, as I view it, the in- 
tention of the parties that controls, but there 
must be evidence of an agreement between the 
indorsers.” It seems to us that there hardly 
may be any doubt of the correctness of the 
dissenting view. 


COMMERCE — INTERSTATE CARRIER 
NOT IMMEDIATELY ENGAGED IN INTER- 
STATE TRANSPORTATION. Boyle v. Penn- 
sylvania R. Co., 221 Fed. 455, decided by 
District Court, Eastern District of Pennsyl- 
vania, presents the narrow question whether 
or not a carriér, doing both an interstate and 
intrastate business, must be actually transport- 
ing passengers or freight in interstate com- 
merce at the time its employe is injured, for an 
action for such injury to come under the Fed- 
eral Employers’ Liability Act. 

The road of the carrier was known as the 
Schuylkill Division of defendant, and it lay 
wholly in Pennsylvania. Defendant company, 
as a part of its business, undertakes to carry 
passengers from any point on this division to 
any point on any of its other lines beyond the 
limits of said state, it having time tables ac- 
cordingly and otherwise showing that this di- 
vision is a part of a great interstate system. 

Plaintiff's decedent was an employe of the 
system at a station on this division, and his 
death resulted from his being struck by an 
eastbound train while inspecting a westbound 
train, which should have cleared the station 
before the eastbound train came into the sta- 
tion. Neither of these trains had any passen- 
gers or baggage actually being transported in 
interstate commerce. The court held there 
was no cause of action under said act. 

The court said: “If the act of Congress is 
confined to the fact of transportation, it is ad- 
mitted that it does not apply to the instant 
case. Counsel contend, however, that the act 
carries a broader meaning, and is to be ap- 
plied to all cases in which the defendant is en- 
gaged in interstate commerce as a_ business, 
whether at the immediate moment transport- 
ing interstate passengers or not. * * * The 
thought involved in the Pedersen case (229 U. 
S. 146) as finally ruled is that an employe 
who is at work on or about any instrument 
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then in use as an instrument of interstate com- 
merce is employed in such commerce, and 
being so employed is entitled to the protection 
given by the act of commerce. * * * We do 
not understand that the necessity for the pres- 
ence of the two things required by the act of 
Congress has been denied by any ruling of the 
Supreme Court.” 

We should say also that the trains used by 
defendant on this division were not used to go 
beyond its tracks, but passengers were trans- 
ferred to other trains. 

It seems to be conceded that, if the train 
that killed deceased had been a through train, 
this injury would have been within the act of 
Congress. If this is so, then it seems to us, that 
what was virtually an arrangement in mere rail- 
road management should not differentiate the 
matter. If a through car is an instrument in 
interstate commerce, then all cars which go to 
make up one through car are such instruments. 

But independently of this suggestion, we 
think a daily business in interstate transporta- 
tion, on some days passengers or freight there- 
in and some days no passengers or freight 
therein, does not make the business intrastate. 
If it does, however, we think the ruling in 
Wabash R. Co. v. Hayes, 34 Sup. Ct. 729, allow- 
ing counts under federal law and under state 
law in the same petition, is a very good ruling 
to follow in almost any suit that is brought by 
an employe against a carrier engaged in inter- 
state commerce. 

JURISDICTION—ACTION ON SUPER- 
SEDEAS BOND GIVEN IN FEDERAL COURT. 
—American Surety Co.’ v. Schultz, 35 Sup. Ct. 
525, shows that there was a cause of action re- 
moved from a state to a federal court, be- 
cause of diversity of citizenship, recovery of a 
judgment by plaintiff, its appeal and super- 
sedeas bond thereon, and affirmance of the judg- 
ment in Circuit Court of Appeals. Plaintiff 
then sued the surety on the bond and it claim- 
ed there was no jurisdiction in federal court, 
because the parties were all residents of the 
state, and the suit “did not involve any contro- 
versy respecting the validity, construction or 
effect” of any federal law. This contention was 
overruled by the lower court and its judgment 
was affirmed. 

Plaintiff in error argued that as the judg- 
ment rendered did not arise under the laws of 
the United States, neither did the bond that 
superseded it so arise. But the court said: 
“The bond is not a substitute for the judgment, 
nor is it of the same nature. Indeed, it was 
given for the very purpose of preventing the 
plaintiff from enforcing it and to enable the 





defendant in the suit to prosecute an appeal in 
an effort to have it set aside. The judgment 
and the bond were wholly distinct and arose 
out of different laws—one out of the common 
law, the other out of a law of the United States. 
When the amount of defendant’s lability for 
breach of contract had been adjudged by the 
federal court, the plaintiff was entitled at once 
to enforce payment by levy and sale. The laws 
of the United States, however, intervened and 
gave to the defendant a means of preventing 
immediate collection and possibly of defeating 
the judgment.” 

It is a little difficult to see that the litigation 
upon this bond does arise out of a law of the 
United States in the sense of the constitution, 
when there is merely a substitution of a bond 
for a common law indebtedness according to 
court procedure. The court says there is no 
substitution but it is not easy to understand 
why there is not. It stopped for a time en- 
forcement of the judgment. Certainly there 
would be valid objection to jurisdiction where 
the common law judgment was sued upon, were 
there no diversity of citizenship, even though 
the judgment had been rendered by a federal 
court. 








THE UNIFORM PARTNERSHIP 
ACT. 





‘The state of Pennsylvania is the first 
to enact the Uniform Partnership Act, 
which was adopted by the Conference of 
Commissioners on Uniform State Laws 
at its session held in October, 1914. The 
subject had been under consideration by 
the conference since 1902. The drafts- 
men, William Draper Lewis, Esq., for- 
merly Dean of the Law School of the 
University of Pennsylvania, and now one 
of its professors, based his work upon the 
English Partnership Act, upon tentative 
drafts prepared by the late James Barr 
Ames, Dean of the Law School of Har- 
vard University, who was the first ex- 
pert employed by the conference and 
whose untimely death prevented his com- 
pleting his work, and with able assist- 
ance from James B. Lichténberger, Esq., 
of the Philadelphia bar, and Charles E. 
Shepard, Esq., one of the commissioners 
for the state of Washington. 
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The act is based upon the theory that a 
partnership is not a legal entity but is an 
aggregate or association of individuals. 
A_ partnership is therefore defined to be 
“an association of two or more persons to 
carry on as co-owners a business for 
profit.” There has been some differences 
of Opinion as to the theory upon which 
the Partnership Act should be drawn. If 
the entity theory, which was that advo- 
cated by Dean Ames, had been adopted, 
a partnership would have been a legal 
person distinct from the members of the 
firm, and, as has been pointed out by Pro- 
fessor Samuel Williston, of the Harvard 
Law School, if this 
adopted, many of the principles of the 
law of corporations would become appli- 
éable, and logically the law of partner- 
ship would become a branch of the law 
of corporations. 


were the theory 


The advocates of this theory are con- 
fronted with the fact that in some of the 
states there are constitutional provisions 
in regard to corporations and it would be 
highly inconvenient to the business world 
if partnerships were also subject to them, 
and, what seems to be a still stronger rea- 
son for discarding this theory is the fact 
“that the English and American law had 
substantially grown up” on the aggregate 
theory. 


If partnerships were to be treated as 
corporations they would necessarily have 
to be registered. Every change of part- 
nership would require a new certificate. 
It would affect seriously rights against 
the partnership of creditors who think 
they are dealing directly with individuals 
and “in reliance upon individual as well 
as collective responsibility.” 

The Commissioners on Uniform State 
Laws have endeavored not to introduce 
reforms in the law, but to take settled 
principles and reduce them to the form 
of a statute, and where there was con- 
flict of authority, to follow the weight 
thereof. To adopt the entity theory 
would have the result of attempting to 





change the theory of the law in all of the 
jurisdictions where the common law pre- 
vails and would be doomed to failure 
from the start. 


“Under the aggregate the 
partners are joint owners of the partner- 
ship property, and joint obligors and obli- 
gees of claims due from or to the partner- 
ship, though some modifications of the or- 
dinary rules of joint ownership may be nec- 
essary because of the particular character 
of partnership business.” 


theory, 


Mr. Williston, in an able and lucid ad- 
dress to the Law AsSociation of Philadel- 
phia, from which this quotation is drawn, 
has shown the difficulty that would be 
met in the administration of a law based 
on any other theory, and, generally, how 
advantageous it is that the law of part- 
nership should be codified in this country 
a$ it is in England. 

The English Act was drawn by Sir 
rederick Pollock. He began his work in 
1879, and after examination, criticism, 
revision and change, the act passed the 
Ilouse of Lords in 1890 and came into 
operation on January 1, 1891. It codified 
the law of England without any attempt 
at improvement. In the United States 
where there have been divergent theories, 
improvement has been attained by em- 
bodying in the act those that have the 
weight of authority. The Uniform Act 
embodies the law of partnership in 43 
Attention may be called to 
some of the salient features of this act. 


sections. 


the act, 
which appeared in the Legal Intelligen- 
cer (Philadelphia) on February 12, 1915, 
dwells on the practice under the act of 
April 8, 1873, now existing in Pennsyl- 
vania and which may be paralleled in 
other states. This act provides for a levy 
and execution by the sheriff upon the in- 
terest of the defendant in the partnership 
and authorizes the sale thereof. The pur- 
chaser is given the right to compel a 
settlement of the partnership accounts 
by proceedings in equity. 


Dr. Lewis, in ‘his review of 


The resultant 
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confusions are many. This practice will | 
be repealed by the Uniform Act. 

Since a partner’s rights in the prop- 
erty are specified, and also his interest in 
the partnership, and his right to partici- 
pate in the management, and the inci- 
dents of his ownership are defined, he 
being a “tenant in partnership,” and his 
right is not assignable except in connec- 
tion with the assignment of all the part- 
ners in the same property, it follows that 
his creditor has no right to levy on his 
interest in the partnership property. He 
may assign his interest in the partnership, 
for a partnership purpose, that is, only 
his share of the profits and surplus. 
This is made subject to the payment of 
any judgment secured by a_ separate 
creditor. (Sections 25, 26, 27.) When 
such a judgment has been obtained, the 
court may charge the interest of the 
partner with the payment of the unsatis- 
hed amount of the judgment and appoint 
a receiver for his share of the profits, and 
‘make all other orders, directions and in- 
quiries which the debtor partner might 
have made or which the circumstances 
of the case might require. Then it will 
not be necessary longer for the separate 
judgment creditor to institute two pro- 
ceedings, as hitherto under Pennsylvania 
statute—a writ of execution and a bill in 
equity ; nor will he need to sell his inter- 
est in the partnership before its value is 
ascertained, but he will ask the court 
which gave judgment to order the other 
partners to pay him the profits that 
would otherwise be paid to the debtor, 
or to make such further order as may 
seem just without unduly interfering with 
the rights of the remaining partners in 
partnership property. (See Section 28.) 

Section 41 (1) provides: 

“When any new partner is admitted into 
an existing partnership, or when any part- 
ner retires and assigns (or the representa- 
tive of the deceased partner assigns) his 
rights in partnership property to two or 
more of the partners, or to one or more of 
the partners, and one or more third per- 








sons, if the business is continued without 
liquidation, * * * creditors of the first or 
dissolved partnership are also creditors of 
the partnership so continuing the business.” 

Section 17 makes a person admitted into 
a going business liable for all the debts of 
the partnership into which he is admitted, 
but his liability is confined to his interest in 
the partnership property. He is only liable 
in respect to his separate estate to those 
creditors who extended credit after his ad- 
mission. 

The courts have, in most cases, hitherto 
held the new partnership, formed as a re- 
sult of the admission of the partner, has 
assumed the debts of the old partnership. 
Thus the new partner has become liable for 
these debts, not only to the extent of his 
contribution to the business, but unlimit- 
edly. 
Section 8 permits the acquisition of real 
property by the partnership in the partner- 
ship name, although the conveyance is with- 
out words of inheritance. 

Section 10 gives any partner power to 
convey title to such property by a convey- 
ance executed in the partnership name, but 
the partnership may recover such property 
unless the partner was authorized to make 
the conveyance. 

Section 21 declares that every partner 
holds as trustee for the partnership any 
profits derived by him from any transaction 
connected with the partnership business, 
the law now being uncertain whether such 
claim is of the nature of a creditor’s claim, 
or claim to the specific property or money. 
The act gives the partnership the right to 
claim as their own any property or money 
that can be traced. 

Section 25 provides that a partner’s right 
in specific’ partnership property is not sub- 
ject to dower, courtesy or allowances to 
widows, heirs, or next of kin. 

By Section 26 a partner’s interest is de- 
fined: to be personal property, thus remov- 
ing much confusion from the law, especially 
as regards decedent partner’s estates. 

It is thought that the provisions of the 


Uniform Law are especially valuable in 
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questions pertaining to dissolution -and 
winding up. There will be no longer any 
doubt that a partner may dissolve a part- 
nership, although such dissolution is a viola- 
tion of the partnership agreement. 

Section 35 provides that only persons 
who have extended credit to the firm can 
hold a retiring partner on a contract made 
after he has retired, if they have not know- 
ledge or notice of the dissolution. This 
makes the definition of knowledge and no- 
tice in Section 3 especially valuable. A 
clear line is drawn between knowledge and 
notice. 

The present confusion of the law con- 
cerning the relative rights of the partner 
and of his separate creditors in the partner- 
ship property, and the rights of different 
classes of creditors, where successive part- 
nerships containing one or more common 
members have continued the business, will 
be cleared up. The definition of partner- 
ship property as. personal property will ob- 
viate the difficulties arising from the exist- 
ing distinctions between real and personal 
property on the death of a partner. Ques- 
tions pertaining to dissolution and winding 
up will be clarified and existing doubts re- 
moved, by the rule (Section 35) that a part- 
ner cannot after dissolution bind the part- 
nership to third persons by any act which is 
not necessary to wind it up, or to complete 
unfinished transactions, unless such third 
person having had relations with the part- 
nership by which credit was extended, has 
had no knowledge or notice of the dissolu- 
tion, or having had such. business relations, 
has no knowledge or notice of the dissolu- 
tion, or the fact of such dissolution has 
not been duly advertised. 

The need of uniform legislation of this 
character is apparent from the fact that 
many partnerships have members who are 
residents of different states, and the nego- 
tiation of contracts under uniform laws will 
be of undoubted advantage to the busi- 
ness community. It is believed this act em- 
bodies in principle the-views of the leading 
authorities on partnership law, with one ex- 
ception, by reason of its expressing the ag- 





gregate theory. None of the commercial 
acts now so widely adopted, the Negotiable 
Instruments, the Warehouse Receipts, the 
Transfer of. Stock, the Bills of Lading, or 
the Sales Act, has had a longer period of 
preliminary study. 
While it cannot be claimed that the pas- 
sage of this act will prevent litigation, it 
may confidently be claimed that it will re- 
duce it to a minimum; that it will put 
in the hands of the legal profession and the 
community at large a simple exposition of 
the law. } 
We only hope that the example of Penn- 
sylvania in enacting this law will be speed- 
ily followed in other jurisdictions. 
WatTER GEORGE SMITH. 
Philadelphia, Pa. 


TRESPASS ON REAL ESTATE—VENUR 


KROLL v. CHICAGO, B. & Q. R. CO, 


Supreme Court of Nebraska. May 1, 1915. 


152 N. W. 
(Syllabus by the Court.) 
As a general rule, an action for injuries to 
real property situated in another state cannot 
be maintained in this state. 


ROSE, J. Plaintiff brought this action in 
the district court for Holt county to recover 
$8,520 for injuries to real estate and personal 
property situated in Lawrence county, S. D. 
Defendant demurred to the petition on the 
ground that the court had no jurisdiction of the. 
subject-matter of the suit. The demurrer was 
sustained. Plaintiff refused to plead further 
and elected to stand upon his petition. A dis- 
missal of the action followed, and plaintiff has 
appealed. ’ 

The determining question is conceded to be: 
May an action for injury to real property sit- 
uated in another state be maintained in this 
state? The courts of both England and Amer- 
ica have generally answered ‘this question in 
the negative. Practically the entire field of in- 
quiry and discussion is covered by the opin- 
ions in the following cases: British South Af- 
rica Co. v. Companhia de Mocambique (1893) 
L. R. App. (Eng.) 602; Ellenwood v. Mari- 
etta Chair Co., 158 U. S. 105, 15 Sup. Ct. 771, 
39 L. Ed. 913; Livingston-v. Jefferson, 1 Brock: ' 


548. 
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203, Fed. Cas. No. 8411; Kentucky Coal Lands 
Co. v. Mineral Development Co. (C. C.) 191 Fed. 
899. Many other cases are collected in 26 L. 
R. A. (N. S.) 933 et seq., in a note to Smith v. 
Southern R. Co., 1386 Ky. 162, 123 S. W. 678. 
The reasons which have directed the course of 
adjudication generally on this subject are stated 
in the opinions in the cases cited. The ques- 
tion is not one of venue but of jurisdiction. 
The action is local and is maintainable only in 
the state or county wherein the land is situated. 
In a few cases a contrary view has been ex- 
pressed; the most noteworthy being Little v. 
Chicago, St. P., M. & O. R. Co., 65 Minn. 48, 
67 N. W. 846, 33 L. R. A. 423, 60 Am. St. Rep. 
421. According to the great weight of author- 
ity, however, the correct rule is, generally, that 
an action for injuries to real property situated 
in another state cannot be maintained in this 
state. 


To overturn the ruling on the demurrer, 
plaintiff cites Omaha & R. V. R. Co. v. Brown, 
29 Neb. 492, 46 N. W. 39. That was an action 
to recover damages for the flooding of lands 
situated in Nebraska. It was held, under the 
statute, that the action was maintainable in any 
county where service upon the defendant could 
be obtained. The decision follows Genin v. 
Grier, 10 Ohio 209, a parallel case under the 
same statutory provisions. In both cases the 
cause of action accrued in the state in which 
the suit was brought. The ruling is not in con- 
flict with the holding cof the trial court in sus- 
taining the demurrer in the present case. Not- 
withstanding the early Ohio case, the Supreme 
Court of that state in the later case of Pitts- 
burgh, C., C. & St. L. R. Co. v. Jackson, 83 
Ohio St. 13, 93 N. E. 260, 21 Ann. Cas. 1313, 
held: 


“An action for trespass on lands situated in 
another state, or injury thereto, cannot be 
maintained in this state.” 


Genin v. Grier, 10 Ohio 209, and City of Fos- 
toria v. Fox, 60 Ohio St. 340, 54 N. E. 370, were 
distinguished as follows: 

“The cases cited, like all others, should be 
interpreted with reference to the facts of each 
case and the questions presented to and consid- 
ered by the court. In those cases the question 
now before this court did not arise. In both 
cases the cause of action asserted accrued 
within the state, and the question of conflict 
of jurisdiction between the courts of this state 
and the courts of another state did not arise 
upon the record and was not considered by the 
court. In each case the question was: Which 
county in this state was the proper forum for 
the action?” Pittsburgh, C., C, & St. L. R. Co. 





v. Jackson, 83 Ohio St. 13, 93 N. W. 260, 21 
Ann. Cas. 1313. 


For the same reasons Omaha & R. V. R. 
Co. v. Brown, 29 Neb. 492, 46 N. W. 39, on the 
subject of venue and jurisdiction, is distin- 
guishable from the present case. The statute 
construed in the earlier case was amended in 
1889 by inserting the following: 


“All actions to recover damages for any tres- 
pass upon or any injury to real estate shall be 
brought only in the county where such real es- 
tate is situated.” Laws 1888, c. 29. 


Under the statute as thus amended, it was 
held in Dhooghe v. Chicago, R. I. & P. R. Co., 
91 Neb. 613, 186 N. W. 1075, that an action to 
recover damages caused by the flooding of real 
estate must be brought in the county in which 
the land is situated. While the legislature in 
1911 provided that, if the defendant in such an 
action is a railroad corporation, the suit may 
be brought where summons can be served, the 
change relates to the venue and not to the jur- 
isdiction of the action. Laws 1911, c. 167. 


It follows that the judgment of the trial court 
is right and is affirmed. 
FAWCETT and HAMER, JJ., not. sitting. 


Note.—Venue of Action for Tort Against Real 
Estate—The start of the rule in this country to 
which the instant case adheres, was in, the, case of 
Livingston v. Jefferson, 1 Brock. 203, Fed. Cas. 


‘8, 411, in which two of our most eminent citi- 


zens were parties and which was decided in 1811 
in a circuit court by Marshall, Circuit Judge, 


‘and Tyler, District Judge, who was the father 


of President Tyler. Mr. Wirt was attorney for 
the defendant, the winning side. The opinion 
was by Marshall, C. J. He referred for au- 
thority mainly to decisions of British courts made 
since the revolution. He said they were not 
authority but entitled to great respect, especially 


‘as it did not appear that any rule prior to that 


time had been overruled. Assuming then that 
such decision tells what the old rule was, he 
said: “According to the common law of Eng- 
land, then, the distinction taken by the defend- 
ant’s counsel, between actions local and transitory, 
is the true distinction, and an action gquare 
clausum fregit, is a local action.” In answer to 
the contention that this distinction, viz.: “Ac- 
tions are deemed transitory, where transactions on 
which they are founded, might have taken place 
anywhere; but are local where their cause is in 
its nature necessarily local,” a rule at common 
law, “is impliedly changed by the act of the 
assembly which directs that a jury shall be sum- 
moned from the bystanders,” he said he would 
not discuss such a statute, “because the jurisdic- 
tion of the courts of the United States depends, 
exclusively, on the Constitution of the United 
States.” He then goes on to speak of jurisdic- 
tion in diversity of citizenship, which is accord- 
ing to the character of the parties, and “In a 
court so constituted, the argument drawn from 
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the total failure of justice, should a trespasser 
be declared to be only amenable to the court of 
that district in which the land lies, and in which 
he will never be found, appeared to me to be en- 
titled to peculiar weight. But according to the 
course of the common law, the process of the 
court must be executed in order to give it the 
right to try the cause, and consequently the same 
weight of justice might appear. Other judges 
have felt the weight of this argument, and have 
struggled ineifectually against the distinction, 
which produces the inconvenience of a clear right 
without a remedy.” 


It is perceived here that Judge Marshall did 
not pretend to say what should be the rule in 
state courts and he would not consider any state 
statute from which an inference against the dis- 
tinction might be drawn, because federal jurisdic- 
tion could not reach over the distinction. 


In Ellenwood y. Marietta Chair Co., 158 U. S. 
105, 39 L. ed. 913, trespass q. c. was held, in an 
original suit, not maintainable in a federal court 
for the “decisive reason,” that: “By the law of 
England, and of those states of the union whose 
jurisprudence is based upon the common law, an 
action for trespass upon land * * * is a local 
action and can only be brought within the state 
in which the land lies.” Here again there is noth- 
ing controlling but in respect to federal courts. 
There is cited the Livingston and other federal 
cases and also cases from New York, Massachu- 
setts and Ohio. 


In Smith vy. Southern R. Co., 136 Ky. 162, 123 S. 
W. 678, 26 L. R. A. (N. S.) 927, the common 
law rule and distinction was recognized, but it 
was held not to apply to a case though a statute 
made such an action local, where an explosion in 
one state did injury to land in another state. It 
was said: “The entire happening, though begin- 
ning in Kentucky * * * and ending * * * in 
Tennessee was but one transaction, or a single 
accident, transpiring upon and on either side of 
an invisible line separating two states. Therefore 
it occurred in both at the same time and for that 
reason should be regarded as having occurred 
wholly in neither.” But it is certain, that the 
only damage and the only trespass was in Ten- 
nessee. The Kentucky court felt the injustice of 
the rule and thought it ought to be distinguished 
away, if possible. 


The distinction which Chief Justice Marshall 
approves as governing federal courts under the 
Constitution, and not necessarily state courts, has 
not been accepted by all the courts. Little v. 
R. Co., 65 Minn. 48, 67 N. W. 846, 33 L. R. A. 
423, 60 Am. St. Rep. 421, attacks it very vigor- 
ously, saying: “It is somewhat surprising that the 
American courts have generally given more weight 
to English decisions on the subject rendered after 
the revolution than to those rendered before.” 
It was claimed by this case that the question was 
not settled in England before this time, but Lord 
Mansfield, in 1774, in Mortyn y. Fabrigas, 1 
Cowp. 161, 2 Smith Lead Cas., oth Ed., 916, 
referred to two cases in which he had held that 
such ar action would lie in England for injuries 
to real estate situated abroad. It was also said: 
“Almost every court or judge who has ever dis- 
cussed the question has criticised or condemned 
the rule as technical, wrong on principle and 











often resulting in a total denial of justice, and yet 
has considered himself bound to adhere to it un- 
der the doctrine of stare decisis.” 


In Hannibal & St. Joe R. Co. v. Mahoney, 42 
Mo. 467, an action of trespass on land was brought 
in another country than where the land lay and 
it was held to be maintainable. It was said: “In 
all cases where the title is to be affected, obviously 
suits concerning the same must be commenced 
and tried in the county, where the land lies.” 
But: “The primary object in trespass is to re- 
cover damages, not to try title to real estate.” 
“The action of trespass is strictly personal, -and 
may be brought anywhere, regardless of the place 
where the supposed injury happened.” This case 
has been cited frequently by Missouri Supreme 
Court, on other points, with approval. 


In Holmes vy. Barclay, 4 La. Ann. 63, it was 
ruled that an action would lie in Louisiana for 
damage done by. a steamer to real property in 
another state, though by the laws of said state 
the distinction above expressed was enforced. 


Distinction Between Transitory and Local Ac- 
tion.—It is seen that the entire theory of venue 
being where the land, injury to which is being 
sued for, is based on the distinction above given. 
But there are many other definitions given. “Tran- 
sitory actions are personal actions brought for 
the recovery of money or personal chattels, 
whether they sound in tort or contract.” McLeod 
v. Conn. etc., R. Co., 58 Vt. 727, 6 Atl. 648. “They 
follow the party wherever he is to be found.” 
McIntire v. McIntire, 16 D. C. 344, 350. “They 
have their foundation in the supposed violation 
of rights, which, in contemplation of law, have 
no locality and for which the right to compensa- 
tion is recognized by the laws of all countries.” 
McLeod vy. R. Co., supra. 


We may say in conclusion that Peyton vy. Des- 
mond, 129 Fed. 1, 63 C. C. A. 651, followed the 
ruling in 65 Minn., supra, upon the ground that 
the question was a local one. Van Devanter, C. J., 
quotes from Huntington v. Attrill, 146 U. S. 657, 
that: “Where actions to recover pecuniary dam- 
ages for trespasses on real estate * * * are purely 
local or may be brought abroad, depends upon 
the question whether they are viewed as relating 
to real estate or only as affording a personal rem- 
edy. * * * And whether an action for trespass 
to land in one state can be brought in another 
state depends upon the view, which the latter 
state takes of the nature of the action.” 


When the place of origin of the action is spoken 
of as reflecting or fixing the nature of action, 
when the action itself is, wherever is its origin, 
merely a tort and determinable, by the general 
law of its origin as to its character, we think 
it erroneous to speak of any place as showing 
its nature. Its true nature is that it is a viola- 
tion of right, the same where personal property 
is affected by a wrong as where real property: is 
so affected. And to deny this, operates often in 
denying relief as against a wrongdoer. Why 
should law favor him? May he wantonly injure 
real estate and then move to another state and 
escape the consequences? It might be good policy 
to encourage such to move away from a state, but 
shall vou penalize one as compared to a fugitive 
from civil justice? 
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REVIEW OF CURRENT PERIODICAL LITER- 
ATURE OF INTEREST TO LAWYERS. 





(Edited by A. H. R.) 


Constitutional Law. “Political Safeguards 
and Judicial Guaranties.” By W. F. Dodd of the 
University of Illinois. 15 Columbia Law Review, 
p. 293 (April). 

The author discusses the subject of proper 
safeguards for individual and property rights, 
and he groups these safeguards into two divi- 
sions, one political and the other judicial. Po- 
litical safeguards he discusses under the head- 
ings: (1) Suffrage eliminations in which he calls 
attention to the greater power given to large 
tax payers. (2) Upper house controlling in the 
legislature, in which he calls attention: to the 
great power of the Bundesrat in Germany, and 
the less important influence of the House of 
Lords in England. (3) Checks and balances, 
such as the requirement of the approval of the 
two houses and of the executive in matters of 
legislation. (4) The referendum, in which he 
strangely contends that the referendum is a 
conservative rather than a radical measure. (5) 
Safeguards of a purely political type, as the 
influence of aristocratic or leisure classes in the 
matters of leadership political and economic, 
and in the shaping of political issues. 


Judicial guaranties are thus set up in con- 
stitutions and enforced by the courts. The au- 
thor divides these guaranties into practically 
two classes: first, definite guaranties applicable 
to rights carefully defined; and second, guar- 
anties of an individual character, such as pro- 
visions in our federal Constitution regarded as 
“due process of law,” and “equal protection of 
the law.” 


The importance of the subject arises from 
the recent tendency for pure democracy and 
the political dominance of the non-property 
owning classes. The author quotes from Mr. 
W. S. McKechnie’s work entitled, “The New 
Democracy and the Constitution,” in which the 
author, speaking of English conditions says, 
“These classes not paying taxes, but receiving 
the benefits of taxation, will if in complete con- 
trol operate the government in their own inter- 
ests, and in the long run cripple or destroy the 
propertied classes—the more provident classes 
of the community. A safeguard of some sort 
is therefore desirable to protect property from 
a democratic government.” 

The author takes a peculiar view, however, 
with respect to the desirability of obstruct- 
ing democratic control, saying, “In this discus- 
sion primary attention will be given to the safe- 
guards which are compatible with the notion of 
democratic government. The whole tendency 
has been toward a democratic control, and such 
a control is in modern governments more, rather 


than less necessary, when government because * 


of increasing activity is becoming more of an 
economic or social problem rather than a pure- 
ly political one.” The author then favors ju- 
dicial guaranties rather than political guar- 
anties unless the political guaranty is one 
which controls the decision of the people 
themselves through their intelligence, and he 
gives the English example of groups of persons 





of the leisure class who, “pay rather. more 
continuous attention to public affairs than: the 
majority of the electors.” The author gives 
the history of the Act of Parliament. which 
took away the veto power of the House .of 
Lords, showing that in the place of that 
check there has developed a much stronger 
opposition in the House of Commons ‘itself 
with a tendency toward coalition ministries: 
The author’s discussion of judicial guaran? 
ties is a discussion of American decisions’ en: 
forcing constitutional provisions. He ‘reaches’ 
the conclusion that the courts have not been’ 
always wise in the enforcement of these guar- 
anties as against strong public sentiment, 
which has reacted against the court itself and 
the right of the judiciary to declare legisla- 
tion unconstitutional. The author commends 
Mr. Justice Holmes’ now famous declaration 
in the Haskell case to the effect that the “po- 
lice power extends to all the great .public 
needs,” and further, that “It may be put forth, 
in aid of what has been sanctioned by uSage, 
or held by the prevailing morality: or: strong 
and preponderant opinion to be greatly ‘and 
immediately necessary to the: public: — 


Courts. “Justice for the Small ° dest 
Modern Municipal Court in Operation.” , By 
David Baer. The Century Magazine, D. “144, 
May, 1915). 


The author discusses the municipal court of 
the District of Columbia, and: its operation, 
showing that the municipal court has: solved 
the problem of the small man’s litigation, and 
has become the poor man’s court. He shows 
the defects of the former justice practice to 
be not only the incompetence of the justice; 
but his “pronounced tendency” to always give 
the judgment for the plaintiff, on the ground 
that the justice who gave the most favorable 
decisions to the plaintiff would naturally get 
the most business for himself and his .con- 
stable. The author quotes one eminent jus- 
tice of the peace who declared that “In these 
days J. P. means ‘Judgment for the Plaintiff; 
unless some providential interference could be 
procured to prevent it.” 


The author declares that the cost-in the 
municipal court of the District of Columbia 
rarely exceeds $2.25 in each case. He calls at- 
tention to the provision on the law which per- 
mits the plaintiff to make affidavit to the truth 
of his complaint, and thereby compel defend- 
ant to answer by sworn statement of defense. 
Failure to make affidavit to matters of defense, 
will result in immediate judgment for the plain, 
tiff. The most remarkable fact exposed by the 
author’s statistics is that of 92,736 cases which 
were tried during the period running,,. from 
March, 1909, to January, 1913, only 448 were ap- 
pealed. The author says, “Probably no strong- . 
er evidence than the value of such a court, and 
the respect shown for its decisions, can be 
found in this trivial proportion of cases which 
are carried to a higher tribunal, in this instance 
about one-half of one per cent.” The judges of 
the municipal court are all experienced law- 
yers, which serves to give confidence to their 
decisions and rarely are there calls for a jury. 


‘The result is that the hearings are very sel- 


dom interrupted by objections to evidence, and 
not more than two hours are consumed on the 
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average to each case, resulting in the fact that 
more than 25,000 cases a year are handled by 
five judges of this court, and the dockets are 
never a day old. 


The cost of suit, regardless of the charac- 
ter or amount of the claim, is $1.60, with an 
additional fee of 50 cents if the case comes to 
trial. Cost for judgment, bonds, etc., are on a 
similar scale, yet despite the negligible sum re- 
quired, the municipal court, for the fiscal year 
ending June 30, 1913, showed a profit of more 
than $12,000 over and above all expenses. The 
fact that the judges are appointed by the Pres- 
ident of the United States may have much to 
do with the character and ability of this par- 
ticular court, without doubt, making it the 
model of its kind in this country. 


Criminal Evidence. “Nemo Tenetur Prodere 
Seipsum.” By A. Leo Everett of New York. 
9 Bench and Bar, p. 530 (April). 


The author discusses the history of the con- 
stitutional privilege against self-incrimination. 
He takes a favorable view of this privilege and 
attacks Prof. Wigmore’s statement that the in- 
terests of the public require a substantial modi- 
fication of the doctrine. The author has given 
a very learned review of the practice in Eng: 
land, discussing the subject with reference to 
the inquisition and the Star Chamber, out of 
which period and the practices of which period, 
the demand for this privilege arose. He op- 
poses certain proposed restrictions from this 
right offered to the New York Constitutional 
Convention, which shows wherein each one of 
them would be detrimental. (1) Elimination 
of the privilege from the Constitution, so that 
it shall be dealt with, as policy may require, 
by statute. (2) That inferences may be drawn 
by the jury from the failure of the defendant 
in a criminal case to testify in his own behalf. 
(3) That a witness shall not, in a cause or 
proceeding in which he is not on trial for 
crime, be excused from testifying on the 
ground that his testimony may incriminate him, 
but that the testimony so obtained shall not 
be read against him at his own trial. (4) That 
there should be a complete abolition of the 
privilege in connection with persons holding 
public office. 


Another proposition made to the New York 
Constitutional Convention was that power 
should be conferred on the courts to compel 
protection of documents by the accused. The 
author does not favor this proposition, and 
quotes with approval the Boyd case, 116 U. 
S. 616, that the tendency of those who execute 
the criminal laws of the country to obtain 
convictions by means of unlawful seizures and 
enforced confessions, the latter often obtainea 
after subjecting accused persons to unwarrant- 
ed practices destructive of rights secured by 
the Federal Constitution, should find no sanc- 
tion in the judgments of the courts which are 
charged at all times with the support of the 
Constitution and to which people of all condi- 
tions have a right to appeal for the main- 
tenance of such fundamental rights. 


Evidence. “Observations on the Law of Evi- 
dence.” By Ezra Ripley Thayer, of the Har- 





vard Law School. 138 Michigan Law Review, 
p. 355 (March). 


The author’s liberal position on the rules of 

evidence is well known, and in this article, 
which is practically his address delivered be- 
fore the Rhode Island Bar Association last De- 
cember, he states at length the criticism that 
has been made of courts of this country in 
their strict application of evidentiary rules. 
While the author justifies much of the criticism 
that has been made by the courts’ attitude on 
matters of evidence, he shows that this crit- 
icism has often gone to the extent of urging 
that all rules or privileges which shut out the 
truth should be cleared away and the light 
let in from every angle. The author thinks that 
the profession and the courts pay too little at- 
tention to the criticism of laymen and of the 
press, forgetting that it is the people’s busi- 
ness and not the lawyers’ that is being trans- 
acted. He thinks that both the people and 
the lawyers are wrong—that there is a middle 
course—saying, “The matter cannot be at a 
proper focus until the law of evidence is seen 
as the thing it is—a piece of illogical, but by 
no means irrational, patchwork; not at all to 
be admired, nor easily to be found intelligible, 
except as a product of the jury system, as the 
outcome of a quantity of rulings by sagacious 
lawyers, where ordinary untrained citizens are 
acting as judges of fact.” 
* The author discusses the hearsay rule as be- 
ing the rule of evidence most subject to ob- 
jection, and suggests that the number of ex- 
ceptions made to it is clear proof that it does 
not rest altogether upon a sound basis. The 
author’s main conclusion is not that the hear- 
say rule, character rule and other rules of ex- 
clusion should be abrogated, but that their ap- 
plication should be left largely to the discre- 
tion of the trial court. In other words, the 
rules of evidence should not be the rule of right 
but of administration. The author says, 
“Sometimes, no doubt, real rights of the par- 
ties are concerned, as in the case of profes- 
sional privilege. But for the most part it is 
only procedure; and simplicity and flexibility, 
important enough in any question of proced- 
ure, become doubly important in a matter so 
delicate and varied as the guidance of a trial 
before an untrained tribunal.” The author 
calls attention to the inroads made on the 
hearsay rule by certain statutes, calling atten. 
tion to a statute in Massachusetts that a de- 
claration by a deceased person shall not be 
inadmissible in evidence as hearsay if the court 
finds that it was made in good faith before the 
commencement of the action and upon the per- 
sonal knowledge of the declarant. 


Homicide. The Law of Dying Declarations. 
By A. A. Hoehling, Jr., of Georgetown Uni- 
versity. 3 Georgetown Law Journal, p. 8 
(March). 

The author gives the scholar a resume of the 


development of the idea underlying the maxim 


nemo moriturus praesumitur mentiri. He consid- 
ers it a curious development of the idea that 
the rule as to dying declarations should be lim- 
ited to cases of homicide, saying, “If the sanc- 
tity attributed to statements made by persons 
in extremis be based upon the general belief 
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that the dying speak the truth, and that the 
conscious knowledge of immediately impending 
death creates a situation of equal solemnity 
and probity with that produce. by a sworn 
statement in court, it would seem obvious that 
such declarations should be equally convincing 
in both civil and criminal cases; but the doc- 
trine has long since become firmly established 
that the use of dying declarations is limited 
as above explained.” 


International Law. “The International Status 
of the Grand Duchy of Luxemburg and the 
Kingdom of Belgium in Relation to the Present 
European War.” By Theodore P. Ion, of New 
York. 13 Michigan Review, p. 368 (March). 


In this article the author discusses the 
treaties guaranteeing the neutrality of Bel- 
gium and Luxemburg. He argues that these 
treaties, far from being “mere scraps of paper,” 
are absolutely binding upon the Powers who 
bound themselves to such guaranties. The 
author sets forth the arguments. of German 
and England publicists with respect to the 
meaning of the guaranties of neutrality in the 
treaties of 1839 and 1867, respectively, guaran- 
teeing neutrality to Belgium and Luxemburg. 
These treaties are set forth and discussed in 
each of their provisions in-relation to events 
that have occurred since the signing of the 
treaties, many of -which are urged by German 
apologists as to have released the signatory 
powers from the guaranty of neutrality. 


International Law. “The Transfer of Mer. 
chant Vessels from Belligerent to Neutral 
Flags.” By James W. Garner, of the Uni- 
versity of Illinois. 49 American Law Review, 
p. 321 (May-June). 


This is a subject that has attracted the at- 
tention of law writers generally. It is a sub- 
ject quite difficult of any solution, as the pres- 
ent war has created several unusual situations. 
The author discusses the Dacia case very thor- 
oughly and cites a number cf*cases during the 
Civil War and Spanish-American War. 


“Some Needed Reforms in the Meth- 
By Wiilis B. Perkins, 
13 Michigan Law Re- 


Juries. 
ods of Selecting Juries.” 
of Grand Rapids, Mich. 
view, p. 391 (March). 

The author discusses “the protracted and 
rambling interrogatories directed to the mem- 
bers of the jury panel, on their voir dire, which 
have come to be a regular feature of nearly 
every important trial in this country.” In con- 
tradistinction to this slipshod practice, the 
author calls attention to the English practice 
permitting inquiries in a criminal case on only 
two points: first, whether the juror is in any 
way related to the accused or his victim; sec- 
ond, whether he knows of any reason why he 
cannot render a verdict in accordance with the 
evidence presented to the court, the result 
being that in England it takes rarely more 
than an hour to impanel a jury in the most 
difficult case. 

He quotes Mr. R. N. Crane, a prominent. bar- 
rister of London, as saying that the examina- 





tion of jurors on their voir dire is absolutely 
unknown in England, while many lawyers who 
have been in practice for twenty years or 
more have never known a juror to be objected 
to or excused for cause. It not infrequently 
happens that the same twelve men will hear 
three cases without leaving the box. The au- 
thor, after a discussion of present conditions in 
England and America, offers the following six 
suggestions: 

1. The securing of the jury should be under 
the guidance and control of the trial judge, and 
his judgment and rulings should be final and 
conclusive, except in a case of a clear abuse 
of discretion affecting the merits of the con- 
troversy. 

2. The examination of a proposed juror 
should be confined to the essential questions 
relating to his qualifications, namely, as to 
whether he is ‘related to either of the parties, 
and as to whether he can return a fair and 
impartial verdict on the evidence. 

3. The fact that a juror has casually formed 
or expressed an opinion which will require 
evidence to remove, ought not, prima facie, 
to be held a disqualification. 4 

4. The best known methods of securing jury 
lists should be adopted so as to insure, as 
far as possible, the selection of the best ma- 
terial obtainable for jury service, and the 
elimination from that service of the so-called 
professional talesman. 

5. The number of peremptory challenges 
should be materially reduced. 

6. Adequate provision should be made for 
the comfort and accommodation of the jurors 
while engaged in the performance of their 
duty. 


“The Origin and Growth of the 
By Hannis Taylor, of 
3 Georgetown Law 


Neutrality. 
Law of Neutrality.” 
Georgetown University. 
Journal, p. 1 (March). 


In this article our former ambassador to 
Spain traces the conception of neutrality from 
the earliest times down to the present, giving 
special attention to the definition of the term 
in the Greek law of nations. The author gives 
Jefferson considerable credit for the develop- 
ment of the idea, saying, “Jefferson’s policy 
of neutrality was a rich fertilizer spread upon 
the growing crop of American clipper ships.” 
From Jefferson’s administration to the pres- 
ent time, the author notes large development 
of the idea, especially in the right of neutral 
ships to trade with the nations at war. 


Patents. ‘‘Reduction to Practice of Patent- 
able Inventions.” By William Macomber, ot 
Buffalo, N. Y. 63 University of Pennsylvania 
Law Review, p. 353 (March). 


The author discusses the question, “Who is 
the first and original inventor of a patentable 
invention?” He says that the lay idea is that 
the man who first performs the mental act of 
inventing or discovering a thing is the first 
inventor and is entitled to a patent under all 
circumstances. Again the author says, “It is 
a prevalent idea that when one has conceived 
an invention and has made a model drawing or 
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description of it sufficient for one to take such 
disclosures and embody the mental act in con- 
crete form, he may then rest calmly at least 
a full two years, which he supposes the stat- 
ute gives him, befere filing his patent applica- 
tion.” The author says, though, that however 
brilliant the discovery of a new _ prin- 
ciple may be, it is not patentable until 


the principle has been applied to some 
practical purpose. In other words, it is 
not the man who discovers the new 
principle, but the man who first reduces 


it to some practical form, who is entitled to 
a patent. From an exhaustive review of cases 
the author draws the following conclusicn: 
“First, constructive reduction to practice by 
filing an allowable patent application has been 
given a position of importance heretofore un- 
defined, because this exact condition had never 
before been presented to the courts. Second, 
that this ruling is of final control where it fits 
the facts; but that there are obviously numer- 
ous conditions to which it could not be applied 
except by material modification. Third, it 
teaches inventors and attorneys alike that dili- 
gence in reduction to practice, either by actual 
construction or by filing an allowable patent 
application, grows in importance with the in- 
crease of inventive genius and intensity of in- 
dustrial struggle.” 


Prizes. : “Prize Cases in the English Courts 
Arising Out of the Present War.” By Russell 
T. Mount, of New York City. 15 Columbia 
Law Review, p. 316 (April). 

This article discusses the principles involved 
in decisions in Prize Courts in the English 
Courts which: have arisen out of the present 
European war. He discusses the organization 
and administration of prize law under Section 
4 of the Supreme Court of Judicature Act. It 
discusses the following cases: The Chile 
(1914) Probate Division 212; The Marie Glaeser 
(1914) Probate Division 218; The Tommi and 
The Rothersand (1914) Probate Division 251, 
and The Roumanian (1915) Probate Divisicn 
26. Each of these cases is exhaustively quoted 
and discussed, and the changes which have 
been made in international law are set forth. 


Roman Law. “The Value end Place cf 
Roman Law in the Technical Curriculum.” By 
Chas. S. Lobingier, of Shanghai, China. 49 
American Law Review, p. 349 (May-June). 


The author's argument is to the effect that 
the Raman law is the source of elementary 
juridical conception as well as of specific doc- 
trines now found in every legal system of the 
civilized world, that it is a mine of legal termin- 
ology and the model for studying legal de. 
velopment, that it follows naturally the stu- 
dent’s under-graduate work in the classical 
courses of our universities, and should be prop- 
erly an introduction to the study of law. The 
author criticises the present unphilosophical 
and unscientific methods of the study of cases 
without laying a broad foundation in the his- 
tory of the theory of law and the rationale of 
legal institutions. 


“Studies 
Samuel 


Trial and Procedure. 
Civil Procedure.” By 


in English 
Rosenbaum. 





University of Pennsylvania Law Review, p. 380 
(March). 


The author continues his discussion, which 
we have reviewed in two previous numbers, of 
the history of the rule making authority in 
England. He calls attention to the fact that 
the old Rules of 1875 amounted to less than 
six hundred in number, but that the new Rules 
under the Revision Act of 1883 number eleven 
hundred, but he says that the fear that such 
an increase was oppressive was soon dispelled 
when it was discovered that nearly four hun- 
dred of the Rules were transcriptions from 
previous statutes and regulations so that there 
had been completed a true code of procedure. 
Of these Rules three hundred and sixty-seven 
constitute a distinctively new element in pro- 
cedure and are the ones that contain the most 
interest. Characteristic of the new Rules is 
a complete set of forms for every action. Some 
critics, the author declares, have stated that 
the effect of these is to return to a system 
very much like that in use in the common law 
procedure act. He says that this is not true, 
as the forms are very simple and could easily 
be understood by anyone, and it is further 
provided in the Rules that the pleadings must 
be as concise as possible, and that the parties 
may, if they choose or must, at a Master’s 
order, dispense with pleadings altogether. Two 
other important innovations are involved in the 
Rule, “No technical objection shall be raised 
to any pleading on the ground of want of 
form,” and the Rule abolishing demurrer. The 
author says that the bar is very glad to get 
rid of the demurrer, as its use was never bene- 
ficial and only afforded the parties the satis- 
faction of delaying cases or annoying the other 
parties. In place of the demurrer the pleader 
is privileged to raise an objection on a point 
of law, which is disposed of at the trial or after 
the trial. The author quotes a complaint of 
Lord Davey to the effect that, “Nowadays the 
pleader need not stop to think whether his 
cause of action or defense will hold water or 
not, and anything which is not obviously friv- 
olous or vexatious will do by way of pleading 
for the purpose of trial and for getting the 
opposite party into the box.” The author. 
however, calls attention to the fact that no case 
goes to trial in the court and consumes the 
time of the court until it is a ‘bona fide case 
and ready for trial on the day it is set. For 
this purpose the case must first go to a Mas- 
ter, who has complete charge of the proceed- 
ings up to trial, and his preliminary decisions 
“clear the air of many matters that might 
cloud the issues when they come to trial.” 
“His presence,” the author says, “is the visible 
symbol of the control over the course of an 
action, now lost to the parties themselves, 
which is exercised by the court.” 


Passing over a number of other interesting 
‘nnovaticns mentioned by the author, we no- 
tice one which will not fail to arouse the in- 
terest of American lawyers. Order XXV in Rule 
5, which permits the court to “make binding 
declarations of rights, ‘whether consequential 
relief is or could be claimed or not’.” This 
introduces for the first time the practice of 
giving decisions on points not. actually in liti- 
gation, 
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This rule is limited to cases where the plain- 
tiff has a cause of action, the court awarding 
asserting his right without awarding damages. 
This is an action against one member alone 
of a numerous class, for the infringement of a 
right they are all violating, and a declaration 
is asked for that the right exists as against 
them all. 


Without going further into the various 
changes in the Rules of English practice, we 
note that the author remarks upon the eager 
activity of some lawyers to secure a change 
in the Rules, and the bitter opposition of other 
lawyers that the Rules shall be left as they 
are. The decision, however, of whether there 
shall be a change in the Rules rests with the 
Rule Committee, the constitution of which we 
called attention to in our last review. The 
elasticity of this system is shown in the fact 
that when a Rule is shown to be obscure 
or incomplete the Rule Committee immediate. 
ly amends it. It appears from the author’s dis- 
cussion that the key to the present English 
system is the Master, whose control over the 
case is almost complete. He can force the 
parties to give him such information as will 
enable him to make preliminary orders which 
he thinks are necessary to aid the court or 
the jury in the hearing of the.case. All pre- 
liminary motions and orders, which in this 
country take so much time of our courts, are 
threshed out in courts before a Master to 
whom the case is assigned. 








ITEMS OF PROFESSIONAL 
INTEREST 
THE CONVENTION OF THE MISSISSIPPI 
BAR ASSOCIATION. 


The Mississippi Bar Association held a very 
successful meeting May 4, 5 and 6, at the Elk’s 
Club in Vicksburg. All of the Justices of the 
Supreme Court were present, and a large rep- 
resentative delegation of lawyers from all parts 
of the state. 

The welcome address was made by Hon. Jos. 
Hirsch, President of the Vicksburg Bar Associa- 
tion. Chief Justice Sydney Smith, President of 
the Association, called the Association to order 
and delivered the annual address, the subject 
of which was “A Plea for the Establishment 
in Mississippi of a Modern Unified Court.” Hon. 
Thos. W. Shelton, of Norfolk, Va., delivered an 
address on the subject of “Some Observations 
of the Conflict Between Moral and Jural Law.” 

When the name of John Allen was called, a 
name known by lawyers throughout the country, 
the profession gave a touching expression of 
their regard for him by carrying by a rising 
vote a motion to request the Secretary to wire 
Mr, Allen their regrets on account of his not 


wit 





being able to be present at this meeting, due to 
his illness, this being the first meeting of the 
Mississippi Bar Association that Mr. Allen has 
missed. 

After selecting the city of Laurel as the next 
meeting place of the Association, the convention 
adjourned, after electing the following officers: 
President, R. B. Campbell, of Greenville; Vice- 
President, Judge R. A. Reed, of Natchez; Sec- 
retary and Treasurer, James R. McDowell, of 
Jackson; Executive Committeemen, R. L. Mc- 
Laurin, Vicksburg; C. S. Street, Laurel; T. F. 
Paine, Aberdeen. f 








HUMOR OF THE LAW 





“Is it true that both your husband and the 
man who lives next door to you have failed in 
business?” “Yes, but Ned’s failure isn’t. nearly 
so bad as Mr. Naybor’s. He failed for fifty 
cents on the dollar, while my husband failed 
for only ten cents on the dollar.”—Boston Tran- 
script. 





Russel] Duane, the lawyer, is authority for 
the statement that a successful jury lawyer 
will talk up, not down, to the twelve men in 
whose hands his client’s fate rests. Juries like 
to draw their own conclusions from the facts, 
and they hate to be patronized or insulted. “A 
little circumstance that happened in a Phila- 
delphia common pleas court illustrates this,” 
says Mr. Duane. “A lawyer was defending a 
suit for damages for personal injury. His de- 
fense was contributory negligence, based upon 
drunkenness, but he cautioned his witnesses to 
scrupulously avoid testifying that the plaintiff 
was drunk. ‘How did he act?’ a witness was 
asked. ‘Oh,’ was the response, ‘he acted aw- 
fully funny, 1 thought. He lurched from side 
to side, swayed, staggered, and his head kept 
bobbing forward and backward, at this point 
the foreman of the jury was seen to lean over 
to the juror seated next to him and whisper 
hoarsely, ‘Why, that man was drunk.’ The 
jurors all thinking so, too, were quite tickled 
over their own acumen in drawing an inference 
of facts. On the other hand, if the lawyer’s 
witnesses had testified that the plaintiff was 
drunk, it would have immediately thrown the 
jury into a belligerent mood. Jurors usually 
drink, and if they had had to listen to a wit- 
ness, who reflected on the drinking habit, they 
would have retaliated by giving such a wit- 
ness’ testimony scant consideration, if any,” 
-—Philadelphia Record. 
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1. Aeceord and Satisfaction—Condition. — A 


creditor receiving and collecting a check sent 
by his debtor on condition that it shall be in 
full payment for a disputed account is bound 
thereby.—Rosser v. Bynum & Snipes, N. C., 84 S. 
E. 393. 

2. Acknowledgment—Certificate of.—A_cer- 
tificate of acknowledgment, reciting that the 
acknowledger was personally known to the of- 
ficer, but omitting the statutory words “the 
within named bargainor,” held sufficient.—-Wil- 
liamham v. Potter, Tenn., 173 S. W. 434. 

3. Adoption—Statutory.—Under Statute of 
Adoption, §$ 6, 7, the estate of a child desig- 
nated in a will as “my adopted daughter” de- 
secended, except the part that went to the child's 
husband, to testatrix’s heirs, rather than to the 





child’s natural parents.—Warner vy. King, III, 
107 N. E. 837. 
4. Adverse Possession. -Color of Titlhe.—Acts 


of ownership by a purchaser of unimproved tim- 
ber lands at a sale, at least judicial in form, 
held to constitute such possession under color 
of title as to give him title by adverse posses- 
sion.—Sheffey v. Davis Colliery Co., U. S. CGC. C. 
A., 219 Fed. 465. 

5. Appearance—Waiver. — Where defendant 
answered on the merits after denial of his mo- 
tion to squash the citation on the ground that 
it named an impossible date for his appearance, 
it waived any defect in the citation.—Boles v. 
Adams, Tex., 173 S. W. 561. 

6. Assauit and Battery—Deadly Weapon.—- 
While ordinarily an attack with the fists does 
not justify recourse to a deadly weapon, the 
question whether the party attacked was in 
danger of great bodily harm is wgeneraily for 
the jury.—State v. Kakarikos, Utah, 146 Pac. 
750. 





7. Bankruptey — Confession of Judgment.— 
Where an insolvent owning mortgaged real 
estate confessed a judgment to a preferred 
creditor and permitted a sale under foreclosure 
subject to the judgment, there was a sale of 
property affected by the preference.—In re 
Fisher, U. S. D. C., 219 Fed. 638. 


8.——Courts.—A state court cannot, after the 
petition but before adjudication, order the fore- 
closure of a valid mortgage against part of the 
bankrupt’s property which was in his possession 
at the time of the petition—Pugh v. Loisel, U. 
S. Cc. C. A., 219 Fed. 417. 


9.——-Identification of Property. — Where 
bankrupt stock-brokers possessed less stock 
than they had purchased for customers and the 
stock so possessed could not be identified, ap- 
portionment thereof between the customers held 
unauthorized.—In re Hollins, U. S. C. C. A., 219 
Fed. 544, 


10. Lien.—Where the garnishee admitted 
having defendant’s money in its hands, it could 
not complain of the court’s ruling that the 
garnisheeing creditor's lien was superior to any 
rights of the trustee in bankruptcy of defen- 
dant.—Citizens’' Nat. Bank vy. Dasher, Ga., 84 8S. 
E, 482. , 


11.——Preferences.—Where a _ chattel mort- 
gage was attacked as a voidable preference, it 
Was no answer to show that it was otherwise 
valid whether on or off the record, whether 
against third parties or between the original 
parties thereto.—Williams v. German-American 
Trust Co., U. S. C. C. A., 219 Fed. 507. 

12. Trade Fixtures.—Where at the time of 
bankruptcy the bankrupt was in possession of 
real property under leases which had more than 
10 years to run, trade fixtures held real property 
and subject to judgments recovered against it 
more than four months before bankruptcy.—In 
re J. L. Kesner Co., U. S. C. C. A., 219 Fed. 512. — 

13.——Trustee.—A stockholder and officer of 
a bankrupt corporation is not, ipso facto, in- 
competent to act as its trustee in bankruptcy. 
—In re Merritt Const. Co., U. S. C. C. A., 219 Fed. 
655. 

14. Banks and Banking—Deposit.—A joint 
ownership, with the incident of survivorship 
attaching as a matter of law, may be createa 
in a bank deposit by agreement between donor 
and donee.—Kennedy v. Kennedy, Cal., 146 Pac. 
647. 

15. Beneficial Associations—By-Laws.—A by- 
law requiring that a member appeal to a desig- 
nated tribunal to obtain an adjudication of his 
right to sick benefits held not to apply to the 
right of beneficiaries to sue to collect funeral 
benefits.—Grubbs v. Comanche Tribe No. 6, 1. O. 
R. M., Ga., 84 S. E. 494. 

16. Bills and Notes—Failure of Consideration. 
—Where the consideration for a note given for 

furniture failed, and the payee corpora- 
though notified thereof, transferred the 
note to one of its directors for value before 
maturity, the transferee not a purchaser 
in good faith, since a director of an industrial 
corporation is chargeable with knowledge of 
everything which it is his duty to know con- 
cerning commercial paper belonging to the cor- 
poration.—Hardin v. Dale, Okla., 146 Pac. 717. 
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17. Extension.—Time to which payment of 
note is extended must be definite, and payee’s 
agreement that notes might be extended until 
makers were able to pay, and that he would not 
crowd them, was not a valid extension.—Lanum 
v. Harrington, Ill., 107 N. E. 826, 


18.——Indorsement.—A third party’s indorse- 
ment of draft drawn by defendant, payable to 
plaintiff bank, held presumed to have been a 
part of the original transaction.—Harper v. 
Winfield State Bank, Tex., 173 S. W. 627. 

19. Boundaries—Courses 
Courses which ran the lines outside of lands 
owned by the grantor held controlled by the 
presumption that the grantor intended to con- 
vey only his own land.—McDowell v. Carothers, 
Ore., 146 Pac. 800. ‘ 


20. Field Notes.—A patentee’s fleld notes, 
calling for course and distance and for the -west- 
ern boundary of a section as the eastern :'boun- 
dary, held to make the call for the boundary 


and  Distances.— 





prevail over calls for course and distance.— 
Braumiller vy. Burke, Tex., 173 S. W. 609. 
21. Carriers of Goods—Freight Charges.— 


Where a carrier took plaintiff's goods beyond 
their destination, plaintiff was not required to 
pay freight charges beyond point to which he 
had directed their shipment.—Wichman v. At- 
lantic Coast Line R. Co., S. C., 84 S. E. 420. 
22.——-Interstate Commerce.—As regards local 
switehing, having no connection with ‘inter- 
state commerce, performance of a carrter’s con; 
tract is not prevented by Interstate Commerce 


Act, fixing a higher switching charge.—Peoria 
& P. U. Ry. Co. v. Corning & Co., TIL, 107 N. E. 
S889, 

23.——Overcharge.—That an interstate carrier 


was guilty of imposing a reconsignment charge 
on. hay shipped from a certain point held in- 
sufficient to entitle a shipper at that point to re- 
cover the charge as damages, in the absence 
of proof that it actually suffered damage.— 
Lehigh Valley Railroad Co. v. American Hay Co., 
U: S? C. C. A., 219 Fed. 539. 


24. Carriers of Live Stock—Injuries.—The ac- 
tion being for injuries to stock awaiting ship- 
ment, it was not error to exclude tariffs and 
classifications of the road on file with the In- 
terstate Commerce Commission from evidence, 
where defendant railroad denied delivery of 
stock to it.—Reading v. Chicago, B. & Q. R. Co., 
Mo., 173 S. W. 461. 

25. Carriers of Passengers — Contributory 
Negligence.—A street car passenger going to 
the rear platform, preparing to alight, on the 
car coming to a stop at his designation, is not 
guilty of contributory negligence, as a matter 
of law.—South Covington & C. St. Ry. Co. v. 
Trowbridge, Ky., 173 S. W. 371. 

26. Champerty and 
Insurance.—A stipulation 
ance contract binding insurer to defend suits 
at-its cost in the name and in behalf of in- 
sured is not champertous and contrary to pub- 
lic policy.—Aetna Life Ins. Co. v. Weck, Ky., 
173 S. W. 317. 

27. Chattel Mortgages—Notice.—The posses- 
sion of a tenant being notice of the landlord’s 
right, a mortgagee of the tenant’s crop cannot 
take in preference to the landlord’s lien for rent 


Maintenance—Casualty 
in a casualty insur- 





and advances as an innocent lien-holdér.—Frith 
v. Wright, Tex., 173 S. W. 453. 

28. Commerce—Intoxicating Liquors,—Where 
unlawful sale of intoxicating liquor in local op- 
tion territory was completed, either before or 
after its delivery to an interstate carrier, there 
was no question of interference. with interstate 
commerce.—Frogg v. Commonwealth, Ky., 173 8. 
W. 383. : 

29. Constitutional -Law — Administrative 
Board.—Hurd’s Rev. St. 1913, c. 114, § 50, is not 


_invalid as permitting the public utilities com- 


mission to assume functions of the executive, 
judicial, and legislative departments of the 
state; Public Utilities Act, §§ 68 and -69, provid- 
ing for appeals to the circuit and Supreme 
Courts.—State Public Utilities Commission v. 
Toledo, St. L. & W. R. Co., Ill, 107 N. E. 774. 

30.——Due Process of Law.—Laws 1913, p. 272, 
authorizing drainage districts to connect their 
ditches, satisfies due process of law clause of 
Const. art. 2, § 2, by providing for notice to the 
district as a corporation.—Drainage Com’ts of 
North Fork Special Drainage Dist. v. Commis- 
sioners of Rector Special Drainage Dist., Ill, 107 
N. E. 895, 


31.——Juvenile Delinquency.—Detention under 
juvenile delinquent act without a warrant held 





not without due process of law.—Weber v. 
Doust, Wash., 146 Pac, 623. 

32. Regulation of Sales.—Laws 1909, p. 705 
(Rem. & Bal. Code, § 6011 et seq.), regulating 


the sale of concentrated feeding stuff and ex- 
‘eepting in section 13 flour mills, held to violate 
Const art. 1, § 12, because granting special 
privileges.—State v. W. W. Robinson Co., Wash., 
146 Pac. 628. 

33..—Segregation of Races.—A city ordinance 
prohibiting white persons and colored persons 
from residing in the same block held violative 
of the due process of law clauses of Const. art. 
1, § 1, pars. 2 and 3, and Const. U. S. Amend. 14. 
—Carey v. City of Atlanta, Ga., 84 S. E. 456. 

34. Special Privileges.—Gen. Code, § 6072, 
authorizing tax on liquor traffic to be assessed 
against leased premises, where illegal sales have 
been made, held violative of .Const. Bill of 
Rights, § 2, wine gona special privileges and 
immunities.—Evans v. annix, Ohio, 107 N. 
763. 

35. Taxation.—That an election was held 
in 1907, on the question of taxation for school 
purposes within the “school limits” extended 
by Acts 1900, p. 225, § 19, and the mayor and 
council were preparing to levy the tax for 1914, 
did not estop citizens and taxpayers from en- 
joining the collection of such tax.—James v. 
City of Blakely, Ga., 84 S. E. 431. 

36. Contractsa—Benefit of Third Person.—To 
support suit by person for whose benefit con- 
tract is made, promisee must owe him some 
obligation or duty when the contract is made, 
and it is not sufficient that he would be bene- 
fited by performance.—Fidelity & Casualty Co. 
of New York v. Martin, Ky., 173 S. W. 307. 

37. Implieq Contract.—Where the builder. 
of a ship under contract voluntarily ‘made: al- 
terations after delivery in recognition of. its: 
obligation under the original contract, the law 
will not imply a contract on the part of the 
purchaser to pay for the same.—Fore River 
Shipbuilding Co. v. Southern Pac. Co., U. 8. C. 
Cc. A., 219 Fed. 387. $s 

38. Ratification. While false representa- 
tions inducing plaintiff to contract to do work. 
do not excuse him from full performance if ‘he: 
discovers their falsity, and yet elects to pro-. 
ceed, if he cannot disaffirm without loss, con-- 
tinuance of the work is not an affirmance.— 
Waite v. C. E. Shoemaker &-Co., Mont., 146 Pac: 
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39. Corporations — Dissolution.—The courts 
of the’ forum have no authority to dissolve or 
wind-up a foreign corporation; their powers be- 
ing limited te taking charge of the property 
within the jurisdiction for local creditors.— 
Dickey v. Southwestern Surety Ins. Co., Ark., 173 
Ss. W. 398, 


40. Exchange of Stock.—A stockholder ex- 
changing his stock for stock in another cor- 
poration may not rescind and recover back the 
stock given, or its value, without returning the 
stock received or accounting for its value.— 
Continental Trust Co. v. Cowart, Tex., 173 S. 
W. 588. 

41. Rescission.—One induced by fraud to 
purchase corporate stock may rescind the con- 
tract and recover money paid on returning the 
consideration, or he may affirm the purchase, re- 
tain the stock, and sue for the damages.—-Good- 
win v. Dick, Mass., 107 N. E. 925. 


42. Usury.—Where a corporation had no 
power to loan money, a contract by which it 
purchased certain piano leases, which was in 
fact a cover for a usurious loan, to the bank- 
rupt, held void.—In re Grand Union Co., U. 8S. 
Cc. C. A., 219 Fed. 363. 


43. Creditors’ Suit—Attorney Fees.—Where 
the fund from sale of exempt property which 
ereditors procure to be paid into court is more 
than sufficient to pay all debts where exemp- 
tions were waived, and costs, the excess going 
to the bankrupt should not be reduced by at- 
torneys’ fees for bringing the fund into court. 
—Peppers v. Cauthen, Ga., 84 S. E. 477. 

44. Damages—Excessive.—An award of $5,000 
in favor of a common Mexican laborer, whose 
foot was crushed under the wheels of a car, so 
that the major portion had to be amputated, and 
he could only walk on the heel, is not excessive. 














—San Antonio, U. & G. R. Co. v. Moya, Tex., 
173 S. W. 608. 

45. Stipulated.—Where stipulated sum for 
breach of contract has reference to uncertain 


damages, and serious damage might have been 
incurred, and no fraud has been used, the stip- 
ulated sum furnishes the measure of damages, 
and the courts cannot interfere.—Parker-Wash- 
ington Co, v. City of Chicago, Ill, 107 N. E. 872. 

46. Deedsa—Map.—Where a conveyance of lots 
is made with reference to a map, it is imma- 
terial who made the map or whether it is re- 
corded or whether a copy can be produced, if the 
location can be proven with reference to streets, 
etc., by any method recognized by law.—Spencer 
v. Levy, Tex., 173 S. W. 550. 

47. Descent and Distribution — Children.— 
Children of a marriage between a man having 
a living wife, not divorced, and a single woman 
are legitimate, and entitled to inherit his estate 
under Kirby’s Dig. § 2640.—Cooper v. McCoy, 
Ark., 173 S. W. 412. 

48. Diveree—Conduct of Wife.—Divorce to 
husband held warranted, where wife took pleas- 
ure in the society of men writing her improper 
letters, and made no effort to cause the corre- 
spondence to cease.—Glenn y. Glenn, Wash., 146 
Pac. 619. 

49. Deower—Inchoate Rights.——Where a _ wife 
is not joined in suits to foreclose mortgages on 
her husband's lands, decrees of foreclosure do 
not affect her inchoate right of dower sub- 
ject to incumbrances existing when the husband 
acquired title-—Bigoness v. Hibbard, IIll., 107 N. 
E. 81 

50. Drains—Damages.—A _ statute, requiring 
the drainage of swamp lands within particular 
localities at the expense of the owners. thereof 
in proportion to the benefits derived therefrom 
to each particular tract of land, held invalid.— 
Less Land Co. v. Fender, Ark., 173 S. W. 407. 

61. BEleetricity—Broken Wire.—An_ electric 
company is liable to a traveler for injuries from 
coming in contact with a broken telephone wire, 
owned by another, but which has’ become 
charged by falling across its wire in a highway 
‘and so remaining for an unreasonable time.— 
Morrison vy. Appalachian Power Co., W. Va., 84 
S. BE. 506. 

52. Lighting Streets——An electric lighting 
company should so construct its lighting system 








that persons traveling on streets will not be 
endangered, but owes no absolute duty to em- 
ploy the safe-guards “best known and most ex- 
tensively used.”—Americus Gas & Electric Co. 
v. Coleman, Ga., 84 S. E. 493. 


53. Eminent Domain—Elements of Damages. 
—In determining whether land is damaged by 
the operation of an elevated railroad in front 
of it, every element, which in an appreciable de- 
gree enters into the diminution or increase of 
value, must be considered.—Geohegan vy. Union 
Elevated R. Co., IIL, 107 N. E. 786. 


54.——Riparian Owners.—A riparian owner is 
entitled to damages for the taking for public 
use of his rights to the natural and accustomed 
flow of the water in its usual channel.—State 
v. Superior Court of Cowlitz County, Wash., 146 
Pac. 609. 

55. Esteppel—Acquiescence.—A corporation 
which owned practically all of the stock of an- 
other corporation against which a foreclosure 
suit was brought, and also some of the bonds, 
although not a formal party, held estopped, by 
acquiescence in the decree of sale, to afterward 
assert a claim under a contract to property em- 
braced in such decree.—State Bank of Chicago 
v. Idaho-Oregon Light & Power Co., U. S. D. C., 
219 Fed. 594. 

566.——Adverse Possession.—One who, as trus- 
tee of a lodge, executed a deed to certain lots, 
is estopped from claiming a portion thereof 
against the grantee by adverse possession for 
any period prior to the execution of the deed. 
—Crump v. Sanders, Tex., 173 S. W. 559. 

57.——Admissions.—An admission by counsel 
for defendant in a colloquy with the court that 
the defense to an action at law is purely equit- 
able is prima facie at least an abandonment of 
reliance upon a general denial.—Coe & Stedman 
Realty Co. v. Coryell, Colo., 146 Pac. 791. 

58. Exeecutors and Administrators—Collateral 
Attack.—An order by the court of ordinary, re- 
citing that an administratrix had applied for 
leave to sell land, held amissible in a collateral 
proceeding, over objection that it did not suf- 
ficiently describe the land.—Davis v. Harden, 
Ga,, 84 S. E. 426. 

59. Explesives — Proximate Cause.—Defen- 
dant’s negligence per se, in keeping dynamite 
contrary to ordinance, was a concurrent prox- 
imate cause of injury from explosion, regard- 
less of negligence or intent.—Houston, E. & W. 
T. Ry. Co. v. Cavanaugh, Tex., 173 S. W. 619. 

60. Frauds, Statute of — Improvements.— 
Where change of possession and improvements 
on land are set up by a purchaser to take a 
parol contract for its purchase out of the statute 
of frauds, the value of the improvements must 
be substantial and must exceed the value of the 
use of the property.—Page v. Vaughan, Tex., 
173 S. W. 541. 

61. Gas—Public Utilities——State public util- 
ities commission held not authorized to require 
pipe line corporation to extend its line to new 
gas fields so as to constantly furnish an ade- 
quate supply of gas.—Fidelity Title & Trust Co. 
v. Kansas Natural Gas Co., U. S. D. C., 219 Fed. 
614. 

62. Heomestead—Equitable Title.—In the ab- 
sence of evidence that plaintiff had made valu- 
able improvements or resided on land under a 
parol contract for its purchase, he was not vested 
with a legal or equitable title to sustain a claim 
to homestead.—Page v. Vaughan, Tex., 173 S. 
W. 541. 

63. Homieide—Conviction of Lower Grade.—A 
judgment of conviction of manslaughter will not 
be reversed merely because the evidence shows 
that defendant should have been convicted of 
murder.—People v. Schultz, Ill., 107 N. E. 833. 

64.- Self-Defense.—Where a town marshal, 
who shot one whom he was trying to arrest, 
claimed self-defense, evidence of the marshal'’s 
reputation for being a prudent, discreet, and 
cautious officer is inadmissible-——Meldrum vy. 
State, Wyo., 146 Pac. 596. 

65. Hospitals—Negligence.—The failure of 
hospital authorities to notify a prospective pa- 
tient or her relatives of the presence of small- 








pox therein held not negligence which renders 
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it liable for the death of the patient from small- 
pox.—Jones v. Sisters of Charity of the Incarnate 
Word, Tex., 173 S. W. 639. 


66. Husband and Wife—Community Property. 
—Where a father at the death of his wife con- 
veyed real estate to his children in settlement 
of their interest in community property, and 
they on attaining majority, ratified the convey- 
ance, they had no interest in community prop- 
erty.— Word v. Colley, Tex., 173 S. W. 629. 

67. Indemnity—Contract.—A provision of a 
contract between a railroad company and a 
lumber company granting trackage privileges 
held not an assumption by the lumber company 
of liability caused by negligence of the rail- 
road company to persons operating the lumber 
company’s trains.—Massee & Felton Lumber Co. 
v. Georgia & F. Ry. Co., Ga., 84 S. E. 468. 

68. Injunection—Oil Lease.—Stockholders of an 
oil compahy could not enjoin the cancellation 
of an oil lease because wells driven by virtue 
of the lease produced a paying quantity of oil, 
where the lease provided for a greater quan- 
tity.—McLean v. Kishi, Tex., 173 S. W. 502. 

69. Insurance—Indemnity Company.—Under 
policy indemnifying against loss for personal 
injuries, insurer held not liable where no part 
of judgment had been paid, and, not being 
liable, there was nothing for the judgment cred- 
itor to attach, though insurer defended the ac- 
tion against insured.—Fidelity & Casualty Co. 
of New York v. Martin, Ky., 173 S. W. 307. 

70. Unearned Premium.—Where insured 
took credit for the unearned premium as of the 
day that he surrendered his policy, he thereby 
waived for a sufficient consideration his right to 
five days’ notice of cancellation, and could not 
recover though loss occurred during the five 
i nets v. Aetna Ins. Co., W. Va., 84 S. 
mS. 502. 

71. Waiver. — Benefit insurance _ society 
charge with notice of breach of warranty, which, 
instead of declaring the contract void, collected 
and retained assessments, held to have waived 
the breach, notwithstanding provisions of its 
laws as to waiver.—Sovereign Camp of Wood- 
men of the World v. Latham, Ind., 107 N. E. 749. 


72. Judicial Sales—Caveat Emptor. — The 
maxim of caveat emptor applies strictly to ju- 
dicial sales, amd the buyer must, at his peril, 
see that the officer selling as agent of the court 
does not exceed his authority.—Union Trading 
Co. v. Drach, Colo., 146 Pac. 767. 


73. Landlord and Tenant—Burden of Proof. 
—A purchaser of a tenant, when sued by the 
landlord for the value of the crop, has the bur- 
den of proving that the landlord waived his 
lien for rent and advances.—Adams v. A, A. 
Paton & Co., Tex., 173 S. W. 546. 


74. Libel and Slander—lInjury to Profession or 
Trade.—An oral statement that jurors knowing- 
ly returned a wrong verdict does not impute 
unfitness to perform the duties of an office, em- 
ployment, profession, or trade, so as to be slan- 
derous per se.—Smallwood v. York, Ky., 173 S. 
W. 380. 

75. Limitation of <Actions—Amendment of 
Pleading.—Where an action for tort was com- 
menced before the action was barred, limita- 
tion could not be urged to an amendment stat- 
ing results of injury more fully, filed when 
statute would bar suit then brought.—Houston 
Chronicle Pub. Co. v. McDavid, JTex., 173 S. W. 
467. 

76. Lis Pendens—Notice.—A bill for separate 
maintenance, which does not claim a particular 
tract of land, is not notice of a claim which af- 
fects a subsequent grantee.—American Woolen 
Co. v. Lesher, IIL, 107 N. E. 882 é 

77. Mandamus—Pleading.—Where mandamus 
is sought to compel two acts, the writ may be 
awarded as to one; but where it was sought to 
compel an act without complying with either 
of two laws, with one of which the petitioner 
was bound to comply, the writ was properly 
denied.—State Board of Agriculture v. Brady, 
Tll., 107 N. E. 781. 

78. Master and Servant—Assumption of Risk. 
—Under the federal Employers’ Liability Act, 
§ 4, held, that a railroad employe did not as- 
sume the risk arising from defendant's failure 
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to properly maintain its lighting system in its 
freight yards.—Kirbo y. Southern Ry. Co., Ga., 
84S. E. 491. 


79.——Fellow Servant.—No recovery can be 
had for the death of servant caused by fellow 
servant’s negligence, where the complaint, which 
relied on the common law, did not aver the 
fellow servant’s negligence.—Chicago & E. 
Co. v. Mitchell, Ind., 107 N. E. 743. 

80. Hours of Service Law.—Employment of 
engineer continuously for 59 days in intrastate 
work train service during which he was per- 
mitted to remain on duty more than 16 hours 





continuously held not a violation of Hours of 

Service Law.—United States v. Chicago, M. & 

P. S. Ry. Co., U. S. D. C., 219 Fed. 632. 
81.——Jury.—Whether a master performed his 


duty as to a common laborer who was not re- 
quired to inspect either a hammer or an anvil 
furnished him, both of which were in a defec- 
tive condition, as known to the foreman, but 
not known by the servant, was for the jury.— 
Cincinnati, N. O. & T. P. Ry. Co. v. Guinn, Ky., 
173 S. W. 357. 

82. Respondeat Superior.—An engineer of a 
construction train held to have had reason to 
believe that a member of the crew was in the 
caboose at the time he negligently collided 
therewith, so that the master was liable for his 
injuries.—-Tex. & P. Ry. Co. v. Hall, Tex., 173 8. 
W. 548. é 

83. Verdict.—All presumptions being in 
favor of a general verdict, it Was not overthrown 
by answers to special interrogatories showing 
different conditions in deceased’s place of work, 
which were not certain as to time.—Chicago & 
E. R. Co. v. Mitchell, Ind., 107 N. E. 743. 

84. Mechanie’s Lien—Landlord and Tenant.— 
Where it was understood between a landlord and 
tenant that any improvements or repairs were 
to be at the tenant’s expense, no mechanic's lien 
for repairs ordered by the tenant can attach to 
the interest of the landlord.—Langston v. Mat- 
thews, Ark., 173 S. W. 397. , 

85. Mortgages-——Election.—A mortgagee may 
not purchase at a sale under a power of sale, 
and, if he does, the relationship of mortgagor 
and mortgagee will continue at the election 
of the mortgagor.—Owens v. Branning Mfg. Co., 
N. C., 84 8S. E, 389. 

86. Municipal Corporations—Animals Run- 
ning at Large.—Duty to keep animals from run- 
ning loose on streets is governmental, the negli- 
gent performance of which does not render the 
town liable for the death of another animal oc- 
casioned thereby.—Town of Gainesboro v. Gore, 
Tenn., 173 S. W. 442. 

87._——-Governmental Duties.—Filthy and un- 
sanitary condition of city lockup held not to 
render city liable to person arrested for viola- 
tion of staté law and confined therein without 
its authority—Hobbs v. City of Washington, N. 
c., 84 S. E. 391. 

88. Police Power.—Ordinance of city of Ft. 
Worth, making it unlawful for white person 
and negro to have sexual intercourse, each act 
to constitute a separate offense, held not in- 
valid, as making the violation thereof depend 














solely on color.—Strauss vy. State, Tex., 173 8S. 
W. 663. 
89. Street Improvement.—A city in improv- 


ing streets is bound to prepare them for public 
use as the public necessities require and cannot 
convey or divert them to other uses by granting 
rights which interfere with the duty of prepar- 
ing them to meet public necessities.—People v. 
Marshall Field & Co., Ill., 107 N. E. 864. 

90. Navigable Waters — Navigability. — A 
stream, to be navigable, must be capable of 
floating: vessels for the transportation of prop- 
erty, afford a channel for useful commerce, and 
furnish a highway over which commerce may 
be carried in the customary mode.—Sanitary 
Dist. of Chicago v. Boening, II1., 107 N. E, 810. 

91. Negiigence—Attractive Nuisance.—Defen- 
dant mill maintaining reservoir seven or eight 
feet deep unguarded by secure fence held so 
culpably negligent as to be liable for death of 
five-year-old boy who crawled through the fence, 
fell in, and was drowned.—Starling v. Selma 


Cotton Mills, N. C., 84S. E. 388. 
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92. Contributory.—Where plaintiff was ig- 
norant of the character of the premises of de- 
fendant, and that his own cow fed there in 
danger of falling into cotton seed tunnels, he 
was not guilty of contributory negligence in 
permitting her so to feed.—Buckeye Cotton Oil 
Co. v. Horton, Ark., 173 S. W. 423. 


$3. Partition—Accounting.—On a bill for par- 
tition by decedent's brother and another against 
his wife, held error to credit her on accounting 
with an amount shown to have been owing de- 
cedent by his father, also deceased, whose ad- 
ministrator was not a party.—Miller v. Miller, 
Tll., 107 N. E. 821. 

94. Parol Partition.—A parol partition be- 
tween an adult and an infant, followed by actual 
possession by the adult to the line for more 
than 15 years, held to estop a purchaser claim- 
ing through the infant from attacking the valid- 
ity of the partition.—Henderson y. Clark, Ky., 
173 S. W. 367. 

95. Partnership—Amendment of Pleadings.— 
That a partnership was not specifically made a 
party after an amendment setting up that the 
members individually sued constituted the firm 
was immaterial, where process served on the 
members showed that the suit was against the 
firm:—Heyman y. Decatur Street Bank, Ga., 84 
S. E. 483. 

96. Principal and Agent—Implicit Power.— 
Where no funds are provided to pay for pur- 
chases reasonably necessary to accomplish an 
agency, the agent has implied power to bind 
his principal by a purchase on credit; but, where 
authorized to purchase only for cash, the prin- 
cipal is not bound by his purchase on credit.— 
— Plains Coal Co. v. Teague, Ky., 173 S. W. 
360. 

97. Scope of Duty.—Where a corporation’s 
agent is directly interested in prospective pro- 
tits from a third person’s purchase of personalty 
from the corporation, representations made by 
him to the purchaser relative to the personalty 
do not bind the corporation.—New Ware Furni- 
ture Co, v. Reynolds, Ga., 84 S. E. 491. 

98. Railroads—License.—Resolution of board 
of aldermen, granting to railroad company “per- 
mission” to occupy sidewalk with a track, held 
to confer merely a temporary revocable license 
and not a perpetual and exclusive right to use 
the sidewalk.—Seaboard Air Line Ry. Co. v. 
City of Raleigh, U. S. D. C., 219 Fed. 573. 

99. Reeeiving Stolen Goods — Scienter. — 
Where goods in the owner’s possession are re- 
moved by a mere custodian, anyone purchasing 
them with knowldge of the circumstances is 
guilty of knowingly receiving stolen goods.— 
Komito vy. State, Ohio, 107 N. E.' 762. 

100. Reeeivers—Expenditures.—Proposed ex- 
tension of line by receiver of pipe line corpora- 
tion, whereby indebtedness would be incurred, 
will not be authorized, where the continuance 
of the property in the receiver’s hands could 
not be counted on so as to authorize expendi- 
tures based on future earnings.—Fidelity Title 
& Trust Co., v. Kansas Natural Gas Co., U. S. 
D. C., 219 Fed. 614. 


101. Sales—Common Property.—A transfer of 
common property to one of the owners in con- 
sideration of payment of the price into the com- 
mon fund is a sale, but a distribution of it 
among the common owners is not.—State vy. 
Country Club, Tex., 173 S. W. 570. 

102. Conditional Sale—The buyer of per- 
sonalty previously sold under a conditional sale 
contract properly executed and recorded, pur- 
chases at his peril, where he fails to inquire 
whether the purchase price has been paid.—Mc- 
Natt v. Clarke Bros., Ga., 84 S. E. 447. 


103. Sehools and School Distriets—Election 
Contest.—Service of a copy of the petition in a 
contest of an election for the issuance of school 
district bonds with a written notice of contest 
within the time required by statute, though the 
petition was filed before the notice was served, 
held a compliance with Vernon’s Sayles’ Anm 
Civ. St. 1914, art. 3051—Dunne vy. Sayers, Tex., 
173 S. W. 503, 

104. Specific Performance — Cross-Bill. — 
Where a vendor claimed under a contract of 
Sale from H, who was made a party to a cross- 











bill for specific performance and disclaimed, the 
vendor could not urge objections that might 
have been asserted by H.—Waggoner y. Saether, 
1ll., 107 N. E. 859. 

105. States—Litigant.— The commonwealth, 
when prosecuting a suit, occupies the attitude 
of any other litigant, and defendant may insist 
that the suit shall be brought and prosecuted 
by the person authorized by statute——Common- 
wealth v. Helm, Ky., 173 S. W. 389. 

106.——River Boundary.—Sand Island, in the 
Columbia river, near its mouth, is, and has been 
since the admission of Oregon as a state in 1859, 
a part of the territory of that state——Columbia 
River Packers’ Ass'n. v. MeGowan, U. S. C. C. 
A., 219 Fed. 365. ‘ 

107. Taxation—Bequest.—A bequest of per- 
sonalty worth $42,000, with directions that what 
remained undisposed of at donee’s death should 
go to testatrix’s nearest of kin, vested only a 
life interest in the legatee, within the Inher- 
itance Tax Law.—People v. Freese, Ill., 107 N. 
E. 857. 

108. Tender—Maturity of Debt.—A _ debtor 
cannot, before the maturity of his debt, compel 
his creditor to accept payment, and a tender be- 
fore maturity is without effect.—Shipp v. Ander- 
son, Tex., 173 S. W. 598. 

109. TYrusts—Evidence.—A constructive trust 
cannot be established by merely showing that 
one obtaining legal title for a specified pur- 
pose on oral promise to convey to another, or 
to reconvey, refuses to perform or denies the 
trust-—Miller v. Miller, Ill, 107 N. E. 821. 

110. Gift—Where property is purchased 
and title is taken in the name of the purchas- 
er’s. wife or child, it will be presumed that such 
conveyance was made as a gift or advance- 
ment, though such presumption is rebuttable.— 
Kern v. Beatty, Ill, 107 N. E. 794. 

111. Vendor and Purchaser—Removal of Tim- 
ber.—The owner of the equitable title to land 
purchased from the state may remove the timber 
without liability to the owner of the naked legal 
title—Sorrells v. Warnock, Ark., 173 S. W. 417. 

112.——-Subject to Approval.—The words “sub- 
ject to approval of titles,” construed with the 
entire contract, and held to mean that the pur- 
chasers would inquire into the seller’s title and 
if they approved same would carry out the con- 
tract of sale-—Manning v. Sams, Ga., 84 S. E. 
451. . 
113. Warehousemen — Warehouse Receipts 
Act.—Under Uniform Warehouse Receipts Act, 
$$ 4, 5, a warehouse receipt, stating that the 
goods were subject to the order of the depositor 
on surrender of the certificate properly indorsed 
is negotiable-——Manufacturers’ Mercantile Co. v. 
Monarch Refrigerating Co., Ill, 107 N. E. 885. 

114. Waters and Water Courses—Wrongful 
Diversion.—Where water is wrongfully diverted 
so as to cause overflow on another's land though 
some of the overflow may be temporary, dam- 
ages may be allowed for any diminution in the 
market value caused by such permanent condi- 
tion.—Louisville & N. R. Co. v. Hughes, Ga., 84 
S. E. 451 

115. Wills—Construction. — Where testator 
gave his property to his wife for life, and at her 
death to his children or their issue, the estate 
on her death passed to the children or their de- 
scendants living at her death.—Brewick v. An- 
derson, Ill., 107°N. E. 878. 

116. Intent.—To effectuate the intent of a 
testator, the court can correct an obvious clerical 
error, transpose different parts of the instru- 
ment, or supply obviously missing words, but it 
cannot conjecture the testator’s intent.—Cook 
v. Worthington, Ark., 173 S. W. 395. 

117.——Testamentary Capacity.—That testator 
makes an unnatural and unequal distribution of 
his property, at a time when he is sick, feeble, 
advanced in years, and suffering from disease, 
does not of itself defeat the will.—Dickerhoof v. 
Wood, Ill, 107 N. E. 817. 

118. Witnesses—Competency.—On a trial for 
assault and battery, an objection to the com- 
petency as a witness of the victim of the as- 
sault, on the ground that his wife was the pros- 














ecuting witness, was erroneously sustained.— 
L People v. Anderson, Ill, 107 N. E. 840. 








